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Abstract
This article examines the repeal of prison pay-to-stay policies in the United States. We

process-trace reform efforts in Illinois drawing from novel data retrieved through mul-

tiple FOIA requests to state agencies and public records searches. Our analysis reveals

how lawmakers who advocated for reforming the shadow carceral state in 2016 and

2019 through repealing prison pay-to-stay repurposed penal logics they had once

used punitively in the 1980s and 1990s to enact the same policy—such as protecting tax-

payers, fiscal efficiency, and rehabilitation. Our findings advance existing research by sug-

gesting that penal logics are open to interpretation depending on the socioeconomic and

historical moment. These contextual factors are also crucial to determining how law-

makers and institutions re-interpret long held penal logics when reforming the shadow

carceral state. We argue the ways in which lawmakers strategically operationalize penal

logics exemplifies their cultural durability as a resonant means to a political end.
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Introduction

Scholars of punishment have long sought to explain why new punishments emerge, why
policies change, or attitudes shift (Campbell et al., 2020; Feeley and Simon, 1992; Rubin,
2021). As legislative reform in the United States over the past 20 years has moved away
from traditional policies of mass incarceration like lengthy prison sentences to “smart on
crime” evidence-based practices and support for broad, bipartisan, system-level reform,
such questions have become more urgent (Dagan and Teles, 2016; Frost and Clear,
2018; Gottschalk, 2016; Seeds, 2017). By the 2010s, nearly every state had passed legis-
lation to reduce the use of incarceration in what some scholars point to as an inflection
point in penal policy (Silber et al., 2016; Subramanian et al., 2014). In exploring the
dynamics that led to these attempts to scale back the carceral state, some scholars high-
light changing views of incarceration while others note the importance of fiscal and insti-
tutional changes at the state and national levels (Beckett, 2018; Beckett et al., 2018;
Campbell et al., 2020; Green, 2015; Seeds, 2017).

Our article explicates the same processes of penal change, but as they pertain to
reforming the shadow carceral state, which requires change at the intersections of
criminal, civil, and administrative legal systems rather than solely change to legisla-
tive criminal law. The shadow carceral state, as defined by Beckett and Murakawa
(2012), highlights how the criminal legal system annexes institutions considered
“non-punitive” and blends different strata of legal authority. Over this period, the
shadow carceral state has expanded penal power through increased civil and admin-
istrative pathways to incarceration, the creation of civil alternatives, and the incorp-
oration of criminal law into civil or administrative processes. Though evolving
alongside the carceral state, these emerging legal structures are often understood by
lawmakers as “not punishment” because they are enforced by administrative and
civil systems. Through them the “get-tough” nature of mass incarceration is preserved
but made hidden and transferred to other institutional contexts.

In this article, we ask what forces prompt attempts to reform the shadow carceral state,
and how does that reform process unfold? We explore these questions through a case
study of the repeal of prison pay-to-stay policies in the state of Illinois. Pay-to-stay is
the practice of charging currently or formerly incarcerated individuals fees for their con-
finement through per diem and/or service-specific costs. Our analysis reveals how law-
makers who advocated for reforming the shadow carceral state in 2016 and 2019
through repealing prison pay-to-stay statutes repurposed penal logics such as protecting
taxpayers, fiscal efficiency, and rehabilitation they had once used punitively in the 1980s
and 1990s to enact the same policies. Lawmakers advocating for reform used this revolv-
ing political strategy to position their state as a bi-partisan leader in the governing balance
between protecting the welfare of its citizenry and attending to state fiscal austerity. Their
advocacy took place amid very public political debates over the utility of prison
pay-to-stay in Illinois, in which critics pointed to the excessive harm caused to incarcer-
ated individuals, the high cost to taxpayers, and the negative impact on rehabilitation—all
with little financial benefit to the state.

Our findings support existing research on the carceral state (see Goodman et al., 2015)
that argues varied penal logics are available for deployment across socioeconomic and
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historical moments, whereas penal change occurs as a result of struggle between actors
and the blending of priorities. Rather than rupturing penal logics, these contextual
factors are crucial to determining how lawmakers and institutions re-deploy them. We
argue the ways lawmakers strategically operationalize long-standing penal logics exem-
plify their cultural durability. Understood as the potential for a cultural frame, logic, or
object to shapeshift its resonance, usability, and legitimacy given the socioeconomic and
historical moment and the positionality of the actors and institutions wielding it, the
concept of cultural durability we develop here reveals the significance of timing and
local contexts in opportunities for reform. This perspective on penal culture is supported
by the scholarly belief that culture provides opportunities for “strategies of action”
(Swidler, 1986: 273), meaning we focus our article on how “cultural meanings are orga-
nized and brought to bear at the collective and social, not the individual, level” (Swidler,
2008: 617). The concept of shapeshifting builds upon Swidler’s contention that action is
not determined situationally, but, “rather it reemphasizes the powerful, independent
causal role of culture by trying to develop much clearer understandings about where par-
ticular cultural logics are grounded, how they are organized, and in what contexts they are
brought to bear on action” (2008: 618). The dynamic nature of these durable cultural
logics is witnessed through their activation, deactivation, and reactivation as different
contexts shape attitudes and modes of action. These logics are omnipresent, even
during periods of dormancy, waiting to be mobilized, whether in the halls of the legisla-
ture or in budgetary strategy sessions or in the public square, in “the long struggle” of
penal policy and practice.

Pay-to-stay and explaining penal change

The social, political, and economic forces that led to the rise of the carceral state and the
era of mass incarceration in the United States are well documented (Alexander, 2010;
Campbell and Schoenfeld, 2013; Garland, 2001; Gottschalk, 2006; Murakawa, 2014;
National Research Council, 2014; Pfaff, 2017; Western, 2006). Yet, as Beckett et al.
(2018) note in their review of the scholarship on criminal justice policy, while we
have a strong understanding of how mass incarceration developed, we know little
about the often-contradictory dynamics occurring in the reform moment. Other scholars
have emphasized that penal change is not linear, but heavily contested, locally specific,
and unevenly applied (Goodman et al., 2015; Rubin, 2019; Schoenfeld, 2016). Thus, add-
itional studies are needed to understand how reform of the carceral state, both in its visible
and shadow counterparts, unfolds as a process of penal policy change situated within spe-
cific contextual forces.

In recent years legislative and policy changes have slowed and then reduced the
number of people incarcerated, leading some scholars to suggest that we may be
moving into an era distinct from that of mass incarceration (Beckett, 2018; Beckett
et al., 2018; Carson and Anderson, 2016; Campbell et al., 2020; Green, 2015; Seeds,
2017; Wool and Stemen, 2004). Whether this shift reflects a distinct era or not, some
argue that the past 20 years marks a dramatic change in discourse and penal policy
logics across the political spectrum from the period preceding it, in that new logics are
redefining the role of prison in society and who should be incarcerated, often bifurcating
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policies for nonviolent and violent offenses (Beckett et al., 2018; Clear and Frost, 2013;
Green, 2015; Hinton and Cook, 2021; Silber et al., 2016). Others point to shifts in insti-
tutional, political, and historical contexts as prompting the policy change of this era,
rather than change in penal logics. For example, scholars have identified fluctuations
in state finances and the changing calculus of mass incarceration as driving forces cur-
rently prompting reform efforts (Beckett, 2018; Brown, 2013; Frost and Clear, 2018;
Gottschalk, 2016). Financial crises, in both the early 2000s and 2008 specifically, led
to declining state budgets, which pushed state legislatures to reconsider correctional
spending. These fiscal needs were coupled with shifting attention to the war on terror,
the need to address prison overcrowding, declining crime rates in the 1990s, and
changes in public attitudes (Green, 2015; King and Mauer, 2002; Percival, 2015;
Wool and Stemen, 2004).

While some authors hoped the desire to shrink correctional budgets would result in
positive changes for those incarcerated, in many cases, cutting costs and resources for
incarcerated populations has made correctional facilities more punishing than before
(Gottschalk, 2016), as prisons abandoned educational programs and ceased providing
adequate food and basic supplies. Often costs have simply been passed to incarcerated
individuals themselves (Aviram, 2015). Or prison populations have simply been
moved, to rural facilities or county jails, leading to overcrowding and worsening institu-
tional conditions there (Bailey and Peirce, 2021; Lofstrom and Raphael, 2013). These
examples call into question whether the current era has in fact moved away from a “pun-
ishment imperative” (Clear and Frost, 2013) or whether fiscal and institutional demands
are merely shifting how the state punishes.

Prior research on the carceral state shows that external factors may prompt policy
change, yet they are unlikely to determine new penal logics (Campbell et al., 2020).
Policies do, however, affect the political landscape by influencing identities, interests,
and redefining incentives (Page, 2013b; Soss and Schram, 2007). This push and pull
of the visible carceral state and shadow carceral state during times of penal change war-
rants further scholarly exploration, particularly in the realm of monetary sanctions or
legal financial obligations (LFOs). Monetary sanctions, or fines, fees, and costs asso-
ciated with criminal legal contact, place a crippling fiscal burden on poor individuals
and families of color (Harris, 2016; Martin et al., 2018; Paik and Packard, 2023),
while seeking revenue for jurisdictions (Martin, 2018; Page and Soss, 2017). The shifting
punitiveness is made concrete in the implementation of monetary sanctions such as
pay-to-stay (Aviram, 2015; Fernandes et al., 2022).

As a monetary sanction, pay-to-stay fees epitomize the rapid expansion of the shadow
carceral state during the rise and height of mass incarceration (Friedman, 2021). Yet we
know little about efforts to repeal them. Our prior research suggests that pay-to-stay sta-
tutes are often established or expanded during key moments of fiscal crisis as states seek
to scale back public expenditures on confinement facilities, such as asylums, jails, and
prisons (Kirk et al., 2020). As economically and racially marginalized “users” of the
criminal legal system are tasked with financing it, their tethers to the state are deepened
through indebtedness (Feola, 2020; Goldstein et al., 2020; Page and Soss, 2017, 2021)
and “financial capture” (Friedman, 2021). States pursue charges through a variety of
methods, including charging wealthier people for jail incarceration to secure better or
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safer facilities (Buchanan, 2007; Eisen, 2015; Weisberg, 2007) or, in the case of civil
recoupment lawsuits, by suing incarcerated people at a per diem rate for room and
board at the jail and prison levels (Friedman et al., 2021). States and counties often
use this power, enshrined in state statute, amid budget shortfalls or fiscal crises,
casting incarcerated people as both fiscally and morally responsible for their “debt”
(Aviram, 2015) labeling them as “willful nonpayers” (Fernandes et al., 2022). As these
practices have become more entrenched, so, too, have calls for their reform or repeal.
In this article, we explore the case of repeal in Illinois as illustrative of changes to the
shadow carceral state.

Data and methods

Following Campbell et al.’s (2020: 391) view that legislation, both passed and proposed,
“shapes the penal field by introducing new approaches or ideas that are later incorporated
into rhetoric, policy, or practice”, we analyze legislative debates and statutes about prison
pay-to-stay in Illinois over a 40-year period, from 1981 until it was successfully repealed
in 2019. Our prior work has shown that Illinois is an illustrative case. It has outlawed
private prisons, while leading in other kinds of legal financial reforms, and represents
the expanding commodification of public criminal legal systems that adjudicate debt
through blending criminal, civil, and administrative penalties.

We began by collecting transcripts and bill information from Illinois online archives,
and then we independently and systematically manually coded the documents for themes,
similarities, divergences, and for details of the texts. We drafted separate memos and
shared them to identify important points of divergence and convergence, noting ways
the language of the debates and statutes operate and how legislators discuss them in com-
parison with the language of the lawsuit case files. We then returned to the texts with
these themes and concepts in mind to investigate any additional evidence to strengthen
and/or nuance our understanding of particular concepts and themes. Our abductive the-
matic analysis considered existing theories but did not fit the empirical data to these pre-
vious understandings; instead, we aimed to find the most logical solution to the
theoretical dilemma, which could reside among existing theories or necessitate the con-
struction of new theories to explain the empirical findings (Tavory and Timmermans,
2014).

Our second data source consists of civil lawsuit case files from the Illinois Attorney
General’s Office from 1996 to 2015, first manually coded by all three authors and com-
pared with the themes that arose in the legislative debates. For the second round of ana-
lysis, these lawsuit case files were coded by a research assistant, Feba George, under the
close supervision of the lead author using NVivo Qualitative Analysis Software Version
12, and further analyzed through memos completed separately by each author. As a result
of Freedom of Information Act (FOIA) requests made in 2017 to the Illinois Attorney
General and public records requests to county clerks, we have obtained 102 pay-to-stay
recoupment lawsuits that seek reimbursement of room and board per diem costs of incar-
ceration from currently or formerly incarcerated people in Illinois out of 160 lawsuits
brought during this period. Seventy-eight percent of defendants in our dataset were cur-
rently incarcerated at the time of suit with 13% unspecified in the case file. Our dataset is
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the best information available on prison pay-to-stay lawsuits in the USA. It includes com-
plete case files and all-inclusive records, where we can often see the entire arc of a case.
Under the close supervision of the lead author, research assistants Feba George and
Manny Adelstein created figures and graphs outlining key data points based on these
records, three of which are displayed in this article as Figures 2, 6, and 7.

The contents of the lawsuit files range; however, the files consistently contain the
initial attachment order filed by the state that establishes their claim to the assets per
pay-to-stay statutes, an affidavit completed by bank or investment institution person-
nel certifying the assets, and the back and forth between the state as plaintiff and the
incarcerated person as defendant. This back and forth can be in legal form, with plead-
ings, bills, and other formal responses, or in the form of typed or hand-written
responses from incarcerated defendants to the state’s claims, which we include as
Figures 1, 3, and 4 in this article. In Illinois, incarcerated people are mandated to dis-
close all their assets throughout their incarceration, which prompts the Attorney
General to sue those reporting any level of assets for the per diem cost of room and
board. If the state successfully sues the incarcerated person, it opens their personal
and/or jointly held familial assets up to collection procedures for years and often
decades depending on the state.

These lawsuits are the primary source of data that records the practices of pay-to-stay
collection in Illinois, and the amounts assessed, and amounts collected. They provide
important detail about how Illinois engages in pay-to-stay collection, the legal arguments,
the justifications of these laws, how the state determines who to go after and when, and
the consequences experienced by individuals and their families.

Cultural durability and the strategic use of penal logics

In 1981, the Illinois House passed Bill 542, concerning the adoption of statute 730
ILCS 5/3-7-6, which instituted the practice of pay-to-stay in the state. Lawmakers
lauded Republican Representative Jacob John Wolf for bringing it to the House
floor. Wolf had recently read about the practice in Michigan in a Reader’s
Digest article and thought it might be good to follow the neighboring state’s
model. He argued that charging people for their incarceration could offset the
growing correctional costs caused by the exponential increase in the population
behind bars that was occurring during a period of budget cuts caused by the
1980s recession.

The bill passed with bi-partisan support, counting 140 in favor and only 12 against it.
It specifically positioned incarcerated individuals as consumers of their own confinement.
They now owed the state a civil debt because of their criminal sentence, which would be
recouped through a daily rate set by the Department of Corrections Accounting Division
and enforced by the Illinois Attorney General using civil lawsuits. Figure 1 is a represen-
tative example from our dataset documenting how Illinois started calculating incarcer-
ation costs after enacting prison pay-to-stay. This figure shows a bill listing the cost
per day per prison that was included as evidence against an incarcerated defendant in a
recoupment lawsuit, leading to US$318,772.23 in civil damages for surviving
6079 days in prison, or roughly 16.5 years.
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To heighten the chances of extracting payment, lawmakers would revisit the statute
several times over the subsequent years, widening the types of assets that could be
seized, explicitly preventing defendants from claiming indigency, and adding more
recoupment mechanisms through administrative law such as the seizing of pension,
veteran, and disability checks, tax refunds, and federal benefits (see Kirk et al., 2020).
During this period, political control over the Legislature changed hands between
Democrats and Republicans and there were six different gubernatorial regimes;
however, lawmakers’ bi-partisan advocacy for the use of prison pay-to-stay only
increased. Over the same time frame, incarcerated defendants and their family
members continued to write letters to the Attorney General and Department of
Corrections in response to the lawsuits pointing out the intergenerational harm created
by this new form of state debt and their inability to pay the bill.

Each time Democrat and Republican lawmakers and governors revisited the issue of
prison pay-to-stay, they positioned the practice as positively serving the state of Illinois
given its alignment with the penal logics of protecting taxpayers, fiscal efficiency, and
rehabilitation. These same principles came into play again and again to justify the con-
tinued expansion of the carceral state, even as the system overall became more and
more expensive to run. The cultural durability of these justifications withstood the chan-
ging institutional context and growing use of incarceration.

The imposition of pay-to-stay exemplifies how a bi-partisan stance not only built mass
incarceration and expanded the carceral state, but also exponentially spurred the rise of the
shadow carceral state. In fact, across the tenure of prison pay-to-stay in Illinois, the
Attorney General initiated the most lawsuits against incarcerated defendants during the
2003–2009 Democratic governorship of Rod R Blagojevich, who was later impeached,
removed from office, and convicted and incarcerated for eight years on federal public

Figure 1. Example of IL Department of Corrections bill calculating per-diem cost of

incarceration.
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corruption charges unrelated to pay-to-stay, though his governorship is telling of the state’s
tenuous political history. Figure 2 shows how 90 lawsuits were initiated under Democratic
Governor Blagojevich compared with only 32 under Republican Governor George H Ryan.

By the mid-2010s, Illinois, like many other states around the country began to experi-
ence a noticeable uptick in public criticism from advocacy groups, social justice organi-
zations, reentry coalitions, academics, and journalists who were questioning the
continued utility of tough-on-crime era policies, with conservatives pointing out the
excessive use of taxpayer resources for corrections and progressives pointing out the
need for evidence-based policy reforms. Alongside broader scholarship and advocacy
nationally, local organizations and policy actors in Springfield and Chicago had turned
their attention to court fines and fees and bail reform as key punitive financial punish-
ments in need of reform in Illinois. This national and local wave left Illinois under scru-
tiny by both Republican and Democratic contingents, with lawmakers slowly beginning
to take note of their constituents.

Amid this socioeconomic and historical moment, a turning point for prison pay-to-stay
occurred in 2015, with the publication of a long-form article by journalists at the Chicago
Tribune, which presented Illinois as being behind the times and lagging in terms of
reform efforts on a national scale. Mills and Lighty (2015) introduced prison pay-to-stay
to the everyday Illinoisian reader through their widely read newspaper platform and posi-
tioned it as a little-known blemish on Illinois lawmakers’ tough-on-crime era political
legacy. Until this point, little attention or public knowledge existed regarding this practice
in the state. In the legislative transcripts, more junior lawmakers also expressed surprise
as to the existence of these fees. The Tribune article highlighted the tragic life of Melvin
Moore, a Black man with strong family ties to Illinois, and the lawsuit he faced from the
Department of Corrections, which left him destitute upon his release from prison. We
retrieved a copy of Moore’s lawsuit case file through FOIA requests and Figure 3
from that file shows that he responded to the civil complaint explaining that he did not
understand the lawsuit brought against him by the state and that he needed legal

Figure 2. Lawsuits initiated by governor and their political affiliation 1996–2015.
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counsel. In the letter Moore requested a hearing to dispute the collection of these fees,
stressing the need for more time and help from counsel.

Moore’s devastating experience is representative of others in our dataset. Incarcerated
defendants are unanimously denied an attorney because even though pay-to-stay is trig-
gered through criminal legal contact, it is enforced using civil and administrative law,
thus court-appointed counsel is not considered a legal right. Figure 4 documents
another futile attempt by Moore to plead for relief from the court, in which he submits
to the court an itemized list of necessities he anticipates needing in the first six months
after release from prison such as rent, food, and clothing and their respective costs.
Without the funds to meet his needs, Moore argues he will be set up to fail once released.

Despite explaining that he needed time to understand the case brought against him,
including listing his numerous health issues, which were exacerbated by serving 20
years in state prison, and his need for financial resources to aid in his societal transition
after release, the court denied Moore’s request and rendered judgment in favor of the state
of Illinois. Like many people who are released from prisons, Moore anticipated lacking

Figure 3. Melvin Moore’s response to civil compliant.
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access to essentials such as rent, transportation, and food after release. Previous scholars
have documented the difficulties in the reentry process, particularly those from historic-
ally marginalized communities (Garcia-Hallett, 2022; Kirk and Wakefield, 2018; Miller,
2021; Miller and Alexander, 2015; Roberts, 2003).

Mills and Lighty (2015) did their best to humanize the plight of incarcerated people in
Illinois and quotedMoore’s sister who lamented how her brother died penniless soon after
his release because of the lawsuit and “didn’t have a dime…we had to scuffle upmoney to
cremate him.”Moore was forced to get on food stamps and go into a homeless shelter after
his parole, and subsequently his physical and mental health deteriorated. The routine cal-
lousness of the state as outlined in the Chicago Tribune expose immediately generated
public outcry across Illinois. Politicians of all views took note, particularly concerned
about the quote from Attorney General Lisa Madigan, tasked with civil enforcement of
pay-to-stay statutes, who stated that she no longer saw utility in it. Her public comments
signaled her office’s displeasure with being forced to file prison pay-to-stay lawsuits
against incarcerated defendants. Prior to 1990, the Attorney General had discretion in
choosing which lawsuits were worth pursuing, but due to pressure from the Department
of Corrections lawmakers amended the existing pay-to-stay statute with Public Act
86-1320—making it so their office must bring a lawsuit against every person the
Department of Corrections suspected of hoarding resources, with sums as little as US
$200 familial deposits into Inmate Trust Funds enough to raise department suspicion.

In the article, the Attorney General commented:

Figure 4. Melvin Moore’s itemized list of necessities for reentry.
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The Legislature should revisit whether this law is appropriate. These recoveries may raise road-
blocks to former inmates trying to lead successful lives out of prison. As a result, the judgments
that must be made in attempting to recover incarceration costs raise moral questions that legis-
lators need to address.

(Mills and Lighty, 2015)

Her public attempt to shift blame to the Legislature combined with her disdain about the
policy’s morality and contemporary utility further linked prison pay-to-stay to ongoing
debates around whether lawmakers’ tough-on-crime era policies still aligned with the
penal logics of protecting taxpayers, fiscal efficiency, and rehabilitation for the state of
Illinois. This turning point, backed by bi-partisan constituents, catalyzed lawmakers to
revisit the policy.

In response to the Chicago Tribune article, lawmakers quickly fashioned a bill to
repeal prison pay-to-stay, with Representative Kelly Cassidy openly citing the negative
press in her remarks introducing the bill. Filed initially in the State Senate by
Democratic Senator Daniel Biss, SB2465, the first bill to repeal the practice was first
read on 9 February 2016, barely two months after the 30 November 2015 publication
of the Mills and Lighty expose. SB2465 listed the following reforms that would repeal
prison pay-to-stay in Illinois:

1. Removing the ability of DOC [Department of Corrections] to investigate assets to
sue people for these assets.

2. Removing the ability of DOC to keep a portion of compensation that individuals
who are incarcerated earned from work assignments to offset the cost of their
incarceration or from the sale of art or literature while incarcerated.

3. Removing the accompanying ability to notify the AG [Attorney General] of this
partial reimbursement.

4. Repealing Section 3-7-6, which allowed the DOC to require that individuals who
are incarcerated to cooperate in providing financial information and allowed the
AG to pursue claims against folks who are or were incarcerated.

5. Preventing attachments to property used in securing assets for reimbursements
under Section 3-7-6.

Reform two was hotly debated because lawmakers wanted to clarify that even though profits
from the sale of items while incarcerated would no longer be seized for pay-to-stay, the state
could still prevent incarcerated individuals frommakingmoneydue tonotorietyunder adifferent
set of laws known as “Son of Sam laws”. These laws were established in several states in
response to serial killers who had profited from their notoriety while incarcerated, through the
sale of their stories, interviews, or belongings. In discussing the initial pay-to-stay law in
1981, lawmakers had referenced John Wayne Gacy, an infamous Illinois serial killer who
sold paintings while incarcerated. At the time, the state had wanted to seize profits generated
from Gacy’s prison paintings for pay-to-stay recoupment. This clarification in the reform lan-
guage was important to lawmakers to make clear to victims’ rights groups especially that the
repeal would only unlink profits from pay-to-stay legislation and not impact “Son of Sam
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laws” on the books.Despite the fact thatmost people incarcerated lack significant assets and that
those targeted by these laws are often the most disadvantaged, lawmakers frequently imagined
the need to punish wealthy incarcerated individuals and particularly those who stand to profit
while incarcerated.

Senator Biss opened the floor with the need to protect taxpayers, rehabilitate people
after incarceration, and the imperative to make Illinois more fiscally efficient, penal
logics he and his supporters would continue to weave together and draw on as the bill
moved through the Senate that spring (State of Illinois, 5 April 2016: 16–18):

SENATOR BISS:

…What it does, though, is it makes it almost impossible for people, who have paid their debt to
society, to then get back on their feet, be able to afford housing, seek employment upon release.
This is, I think, a– a really bad public policy that this bill would repeal.

…making sure that our Criminal Code reflects our fundamental value as a State that we believe
in rehabilitation.

Well, my argument would actually center on two different costs to the taxpayer. One is, as you
mentioned, the literal cost of recouping; the other is the cost that you endure as a society when
you return people from the criminal justice system to the street without a penny to their name,
which does two things—does a number of things—but does two things with a fiscal impact.

Number one, it increases those individuals’ reliance on taxpayer-funded programs and, number
two, it decreases those individuals’ capacity to find legal employment and therefore increases
the odds of recidivism. Those two phenomena both increase costs and the guesses of the
experts I have spoken to suggest that those costs would be significantly in excess of the half
million dollars recouped over a long period of time, which I think is why that we don’t have
opposition to this bill from the Department [of Corrections].

Biss’ discussion highlights how these practices of the shadow carceral state are similarly
linked to both the criminal legal system and to other social systems—particularly in this
case to other public programs and social service supports. Reforms to this system require
legislators to consider issues of justice, punishment, but also the broader welfare system.
Rehabilitative concerns are blended with worries about the functioning and funding of
administrative and social service systems.

As we saw previously, officials had explicitly focused on the need to balance the costs
of confinement and other social services during the initial passing of prison pay-to-stay
(730 ILCS 5/3-7-6) in 1981. When introducing this statute, Representative Wolf and
his adherents fought to convince fellow lawmakers that prison pay-to-stay was necessary
for Illinois to balance its books (State of Illinois, 18 May 1981: 88–90):

What this is leveled at, Mr Speaker, is not designed to force indigence, of course, which would
be excluded from this, indigent prisoners confined to a penal institution to pay their room and
board. It’s an honest attempt to recover costs from those who have large assets or who have
enriched themselves because of notoriety gained during their trial.

448 Theoretical Criminology 28(4)



Despite the hope that this law would not “force indigence”, we have found in our lawsuit
data that in Illinois, pay-to-stay lawsuits have frequently targeted individuals with very
few assets and savings. In practice, pay-to-stay has and does force indigence on those
whom the state targets, with their sights often set on those from racially and economically
marginalized groups based on an imagined culpability and moral and financial responsi-
bility for their own confinement.

When signing the initial statute (730 ILCS 5/3-7-6) into law in 1981, Governor
Thompson similarly explained that the state could no longer foot the bill for people con-
victed of crimes as prison populations rose during the current recession:

… bursting at the physical and financial seams of a correction system which has been extended
again and again and again in the past four years at great cost to other areas of social concern. To
this point we have been willing to pay the price because prison confinement, while expensive, at
least protects society from those most dangerous among us.

Additionally, in the original debates, lawmakers had referred to the prison as an
institution of rehabilitation rather than punishment as justification for why the state
was entitled to reimbursement—equating it to a form of welfare provision or a social
service—drawing on long-standing laws on asylums, hospitals, and institutions
(Kirk et al., 2020).

The penal logics operationalized in 1981 were the same as those lawmakers used in the
debate to repeal it (SB2465), pointing to their durability and cultural staying power. Their
use within the contemporary landscape highlights the strategic use of penal logics,
meaning their usability, legitimacy, and resonance shapeshifts according to a given pol-
itical end, rather than the evocation of completely new penal logics. This cultural durabil-
ity suggests that while institutional memory about the origin of a legal template such as
pay-to-stay had faded from explicit recollection, the cultural tools wielded to enact a
policy remained readily available and engrained within its routines such that lawmakers
mobilize them to justify radically different decisions. In this example, we see quite clearly
how the meaning and interpretation of penal logics is effective enough for political gain,
yet malleable enough to be reimagined for the times.

In the spring of 2016, the repeal bill (SB2465) successfully passed, representing
bi-partisan support, though Democratic leaning. On 23 June the repeal bill went to
Republican Governor Bruce Rauner’s desk and sat there for a month-and-a-half before
he shocked lawmakers and the public by vetoing it on 19 August. Concerned that incar-
cerated people could profit from their crimes if prison pay-to-stay did not exist, the gov-
ernor explicitly referenced John Wayne Gacy as a motivating veto factor.

Four days later Mills and Shapiro (2016) ran a piece in the Chicago Tribune publicly
shaming Governor Rauner’s divisive decision and quoted parts of his veto statement as
seen in Figure 5.

Governor Rauner’s public statement was met with much disdain from the Legislature
and the public given that the repeal bill (SB2465) did not impact Illinois’ “Son of Sam
laws”, which do prevent incarcerated people from profiting from their convicted offenses.
Efforts to repeal prison pay-to-stay did not end there, however, but simply paused, as
reformers awaited the next election cycle.
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Democratic Governor JB Pritzker took office in January 2019 and legislative mobil-
ization in support of repealing prison pay-to-stay quickly resumed. This time, bills
were initiated simultaneously from the Illinois House of Representatives and the
Senate. Democratic Representative Kelly Cassidy filed HB0900 on 24 January 2019,
and a week later on 5 February Democratic Senator Robert Peters filed SB1158, which
collectively, were virtually identical to the original repeal bill of 2016. Both managed
to gain bi-partisan support in the House and Senate and lawmakers once again drew
from their tried-and-true political strategy of wielding the penal logics of fiscal efficiency,
protecting taxpayers, and rehabilitation to generate resonance and legitimacy.
Representative Cassidy exemplified this point in two sets of summary statements later
that spring during House debates:

What we discovered was that in the course of the 10 years that it had been on the books, we had
only recovered something short of a half of million dollars through about a dozen lawsuits, most
of which were overturned on appeal. So, it was a significant use of resources, a lot wasted staff
hours, an effort for very little return.

(State of Illinois, 4 April 2019: 106)

This Bill will bring an end to a practice that more than anything else has been a clear failure.

(State of Illinois, 25 May 2019: 119)

From our dataset of the lawsuits filed over this period of time, we gathered information
on amounts sued, assets discovered, and assets exempted (Figure 6) to highlight the dis-
parity between amounts discussed by lawmakers.

Figure 5. Chicago Tribune 2016 article calling for end to pay-to-stay in Illinois and Governor

Rauner's 2016 Veto.
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The dashed line is the amount the state sued for which for 2001 is about 1.6 million
dollars. The dotted line is the amount of assets discovered during the course of the law-
suits, demonstrating that recouping prison pay-to-stay was financially futile.

Figure 7 shows what the state reported collecting, so while in 2015 they collected
almost US$400,000, overall, we found that the state had not collected anywhere close
to the amount assessed in the pay-to-stay bills.

The same penal logics of fiscal efficiency, rehabilitation, and protecting taxpayers
touted in the House were expressed in the Senate, with Senator Peters leading the
charge each time the bill came up for debate, galvanizing support for the repeal with
his comments from March until August:

So, to means test each prisoner in the Illinois system would be too time-consuming; it would never
be applied in an equal manner. And according to the Illinois Department of Corrections, the State

Figure 6. Amounts sued, exempted, and discovered 2001–2015 from dataset.

Figure 7. Illinois reported amount collected from lawsuits 2007–2018.
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prison population is about forty thousand individuals. Suing the prisoners is not free and the tax-
payers are paying for these lawsuits that have not resulted in substantial income to the State. In
2015, the State recouped three hundred and fifty-five thousand dollars. That’s it.

(State of Illinois, 21 March 2019: 18)

These folks served their time and were released from prison, so their punishment should be over.
There’s no reason to continue punishing them and risk sabotaging their return to society by
imposing a financial burden.

(Illinois Senate Democrats, 12 August 2019)

At the same time, Representative Cassidy continued to lead in the House, again citing the
Chicago Tribune piece, with Representative Carol Ammons joining her on the record to
note that repealing prison pay-to-stay would make Illinois a national leader in tackling the
impact of mass incarceration:

REPRESENTATIVE CASSIDY:

And my thought at that time … I had two thoughts really … one was I don’t know what
Matthew’s [referring to her nephew who had been sentenced to prison pay-to-stay fees in
Florida] going to do under those circumstances and feared that he would believe his only
option was to return to the activities that got him into this position in the first place, because
there’s certainly no incentive to go into the legitimate economy when all of your earnings are
going to be taken. And my second thought was thank God we don’t do this in Illinois. So,
imagine my surprise when I read a Tribune investigative piece about this practice …

(State of Illinois, 25 May 2019: 120)

REPRESENTATIVE AMMONS:

This Bill is completely in line with, I believe, where the Illinois General Assembly is headed to
really roll back and reform some of the, what they consider, tough on crime legislation that has
really decimated communities across the state.

(State of Illinois, 26 May 2019: 126)

Several lawmakers who were not the primary sponsors of these bills agreed that
repealing prison pay-to-stay was in line with how the state should see itself as moving
beyond the tough-on-crime era, with many explicitly asking for bi-partisanship on this
issue to further push Illinois positively into national discussion. Lawmakers were not
wrong that Illinois was on the road to being a national leader. In 2017, the state had
passed legislation implementing a fee waiver for people with court debt whose income
is below 400% of the poverty line and later in 2021 became the first state to eliminate
cash bail. Thus, lawmakers were able to situate repealing prison pay-to-stay within a
larger socioeconomic and historical moment where penal logics such as rehabilitation,
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protecting taxpayers, and fiscal efficiency, which had previously built up the carceral
state, now could justify its repeal.

Conclusion

Reforming the shadow carceral state requires lawmakers to make arguments that cross
criminal, civil, and administrative systems. In Illinois, prison pay-to-stay was repealed
because it was expensive to administer, counterproductive to rehabilitation and the
broader welfare system, and cost taxpayers’ money. The years of debate in Illinois
moved beyond questions of fairness, punishment, or justice because the political argu-
ments needed to be coupled with administrative motivations about fiscal efficiency and
fiscal fairness in order to resonate with a bi-partisan audience that was considering
reform. In our dataset, we have numerous appeals in addition to the lawsuit case files,
where we find courts striking down legal arguments about the constitutionality of
prison pay-to-stay and ignoring defendant concerns about excessive punishment.
Further, lawmaker concerns about the lawsuits targeting people who were not deserving
of this extra punishment, such as the family members of incarcerated defendants, came up
every time the law was amended but were not enough to change practices. This case
shows that it was the intersection of these various arguments that galvanized reform
efforts. Costs not just to the correctional system, which were often justified as necessary
for public safety, needed to be coupled with costs to the state’s ability to administer food
assistance, housing, and employment resources. The argument of fiscal inefficiency was
further coupled with a hindrance of rehabilitation. These findings suggest that another
way to consider cultural durability and the repurposing of penal logics as a means of
reforming the shadow carceral state is through the lens of reclassification. Our findings
speak to a broader scholarly discussion of how institutions reclassify criminally involved
people to deal with state budget crises and re-balance the legal demand to meet the expec-
tations of government under fiscal austerity (see Lara-Millan, 2021). In the case of prison
pay-to-stay, lawmakers engaged in a similar type of reclassification by refashioning penal
logics through a new lens as a way to deal with the fiscal crisis caused by mass
incarceration.

Ultimately, the fact that the same penal logics are resurrected and repurposed to reform
the shadow carceral state shows a high level of continuity in policy making rather than
rupture. While legislators see themselves as moving beyond the tough on crime era of
mass incarceration, the same penal logics are motivating penal change as were then,
which speaks to the broader question of whether we have entered a new policy era
that is post-mass incarceration. Put another way, our analysis suggests we are in an era
of refashioning resonant and legitimating penal logics that exhibit long-term cultural dur-
ability within the political arena. Also, our findings suggest that reforms to the shadow
carceral state operate in the same political area and penal field as those to criminal law
(Page, 2013a). Rather than signaling a rethinking of the role of the prison, our research
provides further evidence that financial concerns over how and who to punish remain
stronger forces for policy change, as fiscal efficiency remains a strong and durable cul-
tural logic, particularly within the context of American nationalism and a society gov-
erned by what scholars term “neoliberal penology” (Friedman and Pattillo, 2019;
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Friedman et al., 2021; Gibson-Light, 2018, 2022; Wacquant, 2009; Xenakis and
Cheliotis, 2018). As prior research suggests, changes in the financial demands of punish-
ment can both lead to more equitable outcomes, such as the abolishment of cash bail, or
more punitive ones, such as the cutting of prison programming. The determination of
these outcomes is closely tied to how these durable cultural logics are reactivated in a par-
ticular socioeconomic and historical moment, and how shifting contexts of reception for
these logics lead to policy change or further retrenchment.

While outside of the scope of our data, future research should consider to what degree
these repurposed penal logics motivating reform today may be racialized, given the deep
racial inequalities in the US criminal legal system and the overtly racist language of early
mass incarceration politics. The durability of these penal logics may be tied to the explicit
or implicit linkage to biases against racialized and marginalized people and groups, with
punitive penal logics tapping into deep-seated fears of racialized others (Beckett and
Godoy, 2008; Beckett and Sasson, 2004; Weaver, 2007). The shapeshifting of penal
logics is seen most starkly in the construction of Black communities and other people
of color and marginalized groups as dangerous and in need of state intervention. Overt
racist language never seems to disappear from the criminal legal and carceral landscapes;
it is just transformed through coded language and stereotypical imagery that reflect the
same underlying narrative about marginalized populations as before (Duxbury, 2023;
Pfeiffer and Hu, 2024). In existing research and political rhetoric, the bandying about
and weaponization of the terms “urban”, “taxpayer”, “welfare queen”, “deadbeat dad”,
and “criminal alien” all exist within the same narrative universe to create delineations
between whiteness and the racialized other. In line with the desire to glom onto the fan-
tasies of a post-racial society, scholars have shown that the language of these narratives
shifts to attempt to erase explicit mentions of race to obscure the forces of racism,
anti-Blackness, misogynoir, nationalist sentiment, and ableism that pervade our institu-
tions and systems (Alexander, 2010; Ben-Moshe, 2020; Bonilla-Silva, 2003; Cammett,
2014; Cházaro, 2016; Murakawa and Beckett, 2010). Future research should explore
how even after reform attempts and calls for change there is a continued racial dispropor-
tionality in criminal legal contact and heightened consequences due to the creation, acti-
vation, and reactivation of these underlying narratives that challenges the rights and place
of Black people, people of color, and other marginalized people and groups.

In line with Swidler’s (2001) formulation of culture as enabling individual agency/
opportunism and Goffman’s (1959) idea of impression management for outside audi-
ences, we argue that lawmakers engage in a type of strategic performance to consciously
construct an image of their state through their mobilization of tried-and-true penal logics
that are considered politically safe for replication over time. Logics and narratives never
die; they are often recycled, reimagined, resurrected depending on the broader political
and economic contexts that are potent and relevant to sell punitive and exploitative
policy agendas (Beckett and Sasson, 2004). As evidenced by the practice of pay-to-stay,
the rhetoric of containment has been dominant, attempting to devise ways to hide incar-
ceration, to shift the population to other places and spaces, to monetize it so it becomes
less “inconvenient” for the state (Gilmore, 2007). Even in states and local contexts lauded
for their reform-minded shifts, logics of punitiveness continue, shifting blame for social
ills to those most directly affected by inequities. We see places like California where, on

454 Theoretical Criminology 28(4)



the one hand, the state is ushering in protections and reforms for currently and formerly
incarcerated people, including shifting one of their carceral facilities, San Quentin, into a
rehabilitative facility. Yet, in the same breath, the state is concocting punitive measures
against unhoused populations, touting narratives of personal responsibility embedded
within the imagery of freeloaders and thinly veiled racialized and poverty tropes that
have been used against and toward incarcerated people and other marginalized groups
to ensure the legislative success of punitive policies and practices (Bonds, 2009; Ding,
2024; Gilmore, 2007).
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